
BEFORE THE STATE OF FLORIDA DIVISION OF ADMINISTRATIVE HEARINGS 
 
 
CONSERVANCY OF SOUTHWEST ) 
FLORIDA   ) 
    ) 
    ) 
 and   ) 
    ) 
RALF BROOKES   ) 
    )   
    ) 
  Petitioners  )  
v.     ) 
    ) CASE NO.   
    ) 
SOUTH FLORIDA WATER   ) 
MANAGENT DISTRICT  ) 
    ) 
    ) 
  Respondent ) 
__________________________________ 
 
 

 PETITION TO DETERMINE INVALIDITY OF ADMINISTRATIVE RULE 
 

1. This petition requests an administrative hearing pursuant to Section 120.56(3)  

Florida Statutes to determine the validity of an administrative rule adopted by the 

South Florida Water Management District, herein after “the District” or 

(“SFWMD”). 

2. The name and address of the Agency are: 

   South Florida Water Management District 
   3305 Gun Club Road  
   West Palm Beach, Florida 33406 

    
3. The name and address of the Petitioners are: 

  Conservancy of Southwest Florida 
  1450 Merrihue Drive   
  Naples, FL 34102 
    
  Ralf Brookes 
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  1217 East Cape Coral Parkway, Suite 107 
  Cape Coral, FL 33904 
 
Petitioners may be reached through their undersigned counsel. 

 
4. The name, address and telephone number of the Petitioners’ legal 

representative are: 
 

Marcy I. LaHart, P.A. 
4804 SW 45

th
 Street 

Gainesville, FL 32608 
Telephone No.:  (352) 224-5699 
Facsimile No.: (888) 400-1464 
 

 
5. The challenged rule is codified as Section 3.2.1(G) of the Basis of Review for 

Water Use Permit Applications Within The South Florida Water Management 

District- March 18, 2010 (BOR). The BOR is published by reference and 

incorporated by Rule 40E-20.091, Fla. Admin. Code 

6. The challenged rule (subsequently referred to herein as the Lake Okeechobee 

Service Area Rule or “LOSA rule”), as explained below, governs allocation of 

surface water from Lake Okeechobee and from conveyance systems that are 

hydraulically connected to Lake Okeechobee. 

7. The rule is an invalid exercise of delegated legislative authority because: 

 (a) The rule enlarges, modifies, or contravenes the specific  

 provisions of law implemented, 

 (b)  The rule is vague, fails to establish adequate standards for agency 

 decisions, or vests unbridled discretion in the agency; 

 and 

 (c)  The rule is arbitrary or capricious. 
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BACKGROUND 

8. The Caloosahatchee River and Estuary are the headwaters of an expansive 

estuarine and marine ecosystem that includes Matlacha Pass Aquatic Preserve, 

Estero Bay Aquatic Preserve, Pine Island Sound Aquatic Preserve, Charlotte 

Harbor National Estuary, Matlacha Pass and Ding Darling National Wildlife 

Refuge. The Caloosahatchee watershed, like much of south Florida, has been 

drastically altered by excavation of canals for flood control.  

9. Post Hurricane Katrina, Lake Okeechobee is being managed at lower levels to 

address public health and safety concerns relating to integrity of the Herbert 

Hoover Dike. This change in the regulation schedule of Lake Okeechobee has 

resulted in significantly less water being available in the regional system. 

10. During dry periods, freshwater deliveries to the Caloosahatchee watershed are 

inadequate to maintain a proper salinity balance. The resulting high salinity 

levels are extremely harmful to aquatic resources, including submerged aquatic 

vegetation and oysters, two primary indicators of healthy estuarine communities 

in south Florida. 

11. Minimum flows and levels are defined as the limit at which further withdrawals of 

ground or surface water would be significantly harmful to the water resources or 

ecology of the area (s. 373.042(1)(a)-(b), F.S.).  The "minimum flow" for a given 

watercourse is supposed to be "the limit at which further withdrawals would be 

significantly harmful to the water resources or ecology of the area." Section 

373.042(a), Fla. Stat. 

12. An MFL was adopted for the Caloosahatchee in September of 2001. The MFL 
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for the Caloosahatchee River and estuary is violated on a regular and continuing 

basis, and such violations are not projected to end for years. Nonetheless, rather 

than require quantities of surface water from the "Lake Okeechobee Waterbody" 

that are "unassigned, terminated or made available from reduced allocations" to 

be dedicated to meeting the MFL for the Caloosahatchee River, the District has 

adopted a rule that makes such quantities of water available for permit 

applicants, but establishes no criteria whatsoever to determine how that water 

will be allocated.  

Challenged Rule 

13. All water users that withdraw surface water from the “Lake Okeechobee Basin,” 

meaning from Lake Okeechobee, the Caloosahatchee River, the St. Lucie 

River/Canal or from integrated conveyance systems that are hydraulically 

connected to any of those sources, were required to apply renew their 

consumptive use permits by February 28, 2009. Applications for such permits 

were required to be submitted to the District between October 30, 2008 and 

February 28, 2009.  See Section 1.7.3.3 BOR. The LOSA rule establishes how 

the District considers those consumptive use permit applications within the Lake 

Okeechobee Basin. 

14. The LOSA rule defines, and effectively exempts from review, a "base condition 

water use."  The base condition water use is defined as all water uses in the 

basin that existed between April 1, 2001 and January 1, 2008, regardless of 

whether such uses were permitted.  However, when the District adopted the 

LOSA rule, the District had no knowledge of the actual quantity of the base 
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condition water use. Without knowing the amount of water withdrawn, it is 

impossible to predict the cumulative impacts of the LOSA withdrawals on the 

natural system. Accordingly, there was no meaningful analysis of the cumulative 

adverse environmental impacts or harm to the water resources stemming from 

the continued withdrawal of "base condition water use".  

15. The LOSA rule authorizes issuance of water use permits without requiring that 

the water users prove compliance with the criteria established in Section 373.223 

(1), Florida Statutes.  

16. Pursuant to 373.223(1), Florida Statutes  "[t]o obtain a permit pursuant to the 

provisions of this chapter, the applicant must establish that the proposed use of 

water:  

(a)  Is a reasonable-beneficial use as defined in s. 373.019; 

(b)  Will not interfere with any presently existing legal use of water; and 

(c)  Is consistent with the public interest.  

17. The challenged rule replaces the statutorily mandated three part test with a 

different standard: "an applicant must demonstrate that the requested allocation 

will not cause a net increase in the volume of surface water withdrawn from the 

Lake Okeechobee Waterbody over the entire 'base condition water use'  . . . ". 

Accordingly, the rule contravenes the law it implements. 

18. The LOSA rule allows the Board to allocate “available base condition water” for 

new or increased uses but does not require the Board to do so “if it determines 

that such water is demonstrated to improve the performance of an MFL water 

body under recovery in terms of shortening the frequency or duration of 
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projected MFL violations.” However, the rule does explain how that determination 

will be made or even explicitly require that it will be made. Accordingly, the rule is 

arbitrary and capricious and vests unbridled authority in the District. 

PETITIONERS' STANDING 

19. The Conservancy of Southwest Florida is a non-profit corporation organized 

under the laws of the State of Florida in 1964 and headquartered in Naples, 

Florida.  The Conservancy has more than 6,000 members in Southwest Florida. 

The mission of the Conservancy is to protect the environment and natural 

resources of Southwest Florida, including the Caloosahatchee River.   

20. A substantial number of members of the Conservancy of Southwest Florida 

engage in water based recreational activities such as crabbing, fishing, boating, 

kayaking, canoeing, bird watching and nature observation on the 

Caloosahatchee River, which as explained below, is continuing to experience 

significant harm because of implementation of the challenged rule. Accordingly, 

the Conservancy of Southwest Florida is substantially affected by the challenged 

rule.  

21. Based upon the challenged rule, and without supporting data regarding the 

resulting environmental impact or potential harm to the water resources, 

Respondent exempted the daily withdrawal of hundreds of millions of gallons of 

water from compliance with the applicable statutory criteria mandated by Part II 

of Chapter 373. Even though the condition of the Caloosahatchee River is  

already experiencing significant harm because of inadequate fresh water 

deliveries, the LOSA rule allocated additional water from the Lake Okeechobee 
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Waterbody for agriculture and/ or public water supply. The challenged rule 

significantly harms the Caloosahatchee River and its resources and therefore 

substantially affects the Conservancy and its members. 

22. The Conservancy has been a long time advocate for protection and restoration 

of the Caloosahatchee River. In 2006, the Conservancy successfully co-

nominated the Caloosahatchee River as one of the Ten Most Endangered Rivers 

as designated by American Rivers, Inc. 

23. Ralf Brookes is a resident of Lee County who owns a single-family residence 

with a boat and dock on the Savona Canal on the Caloosahatchee River in Cape 

Coral, Florida. Ralf Brookes and his family own both a 22’ motor boat and a 12’ 

kayak and engage in water based recreational activities such as fishing, boating, 

kayaking, swimming, bird watching and nature observation on the on the 

Caloosahatchee River. The LOSA rule significantly harms the Caloosahatchee 

River and the water resources and  therefore substantially affects Ralf Brookes 

as an individual. 

THE LOSA RULE IS AN INVALID EXERCISE OF DELEGATED LEGISLATIVE AUTHORITY 

PURSUANT TO SECTION 120.52(8), FLA. STAT. 

 

A. THE CHALLENGED RULE ENLARGES, MODIFIES OR CONTRAVENES  

SECTION 373. 223(1) FLA. STAT 

 
24. The challenged rule is an invalid exercise of delegated legislative authority as 

defined in Section 120.52(8)(c) Fla. Stat. because the rule enlarges, modifies or 

contravenes the specific provisions of law implemented.  

25. Section 373.223(1), Florida Statutes imposes a three part test upon applicants 

for consumptive use of water, the use must be "reasonable-beneficial", not 
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interfere with existing legal uses of water, and be consistent with the public 

interest.  

26. The challenged rule replaces the statutory three part test with a new standard, 

which is that so long as a use will not cause a net increase in the volume of 

surface water withdrawn from the Lake Okeechobee Waterbody over the 'base 

condition water use' " the use is permissible. The District makes no distinction 

between users that had permits and users that did not.  

27. The District has no authority to exempt the daily withdrawal of hundreds of 

millions of gallons of water from compliance with Section 373.223(1), Fla. Stat. 

and in so doing the District has enlarged, modified and contravened Section 

373.223(1) Florida Statutes. 

B. THE LOSA RULE IS AN INVALID EXERCISE OF DELEGATED LEGISLATIVE AUTHORITY 

PURSUANT TO SECTION 120.52(8)(E), FLA. STAT.  BECAUSE IT IS ARBITRARY. 

 
28.  The District's wholesale exemption of the daily withdrawal of hundreds of 

millions of gallons of water from compliance with Section 373.223(1), Fla. Stat. is 

also arbitrary. The District had no idea what the actual quantity of unpermitted 

withdrawals of water was when it adopted the LOSA rule. The individual and 

cumulative impacts of those withdrawals upon exceedances of the 

Caloosahatchee MFL, and on the statutorily mandated recovery strategy for the 

Caloosahatchee, were not quantified or considered. Similarly, the adverse water 

resource impacts of withdrawing the maximum quantity of water ever utilized 

during the "base condition" is unknown. Accordingly the rule is not supported by 

logic or necessary facts. 
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C. THE LOSA RULE IS AN INVALID EXERCISE OF DELEGATED LEGISLATIVE AUTHORITY 

PURSUANT TO SECTION 120.52(8)(E), FLA. STAT. BECAUSE IT IS VAGUE, FAILS TO 

ESTABLISH ADEQUATE STANDARDS FOR AGENCY DECISIONS, AND VESTS UNBRIDLED 

DISCRETION IN THE AGENCY 

 
29. The LOSA rule essentially says that the District may re-allocate "terminated base 

condition water" in order to lessen the frequency and duration of the MFL 

violations that cause significant harm. Or then again, it may not. Accordingly, the 

rule is vague, fails to establish adequate standards for agency decisions, or 

vests unbridled discretion in the agency. 

30. Specifically, the rule states that prior to February 28, 2010 the  District: 

 " 'reserves the right' to restrict the re-allocation of terminated base 
condition water use if it determines that such water is demonstrated to 
improve the performance of an MFL waterbody under recovery in terms of 
shortening the frequency or duration of projected MFL violations or 
improve the performance of meeting a restoration target as defined in an 
approved District restoration plan or project while also considering if 
alternative water supplies are available, whether the proposed use is 
ancillary to an agricultural use and other relevant public interest 
considerations."  

 
31. When, if ever, the District will exercise that right is not revealed in the rule. 

Further, who will make the determination of whether a reallocation will "improve 

the performance of a MFL waterbody" and what criteria will be used to make that 

determination are unspecified. 

32. In the challenged rule the District also reserves unto itself the right to, after 

February 28, 2010: 

 "restrict the re-allocation of unassigned, terminated, or reduced base 
condition water use, if it determines that such water is demonstrated to 
improve the performance of an MFL waterbody under recovery in terms of 
shortening the frequency or duration of projected MFL violations or 
improve the performance of meeting a restoration target as defined in an 
approved District restoration plan or project while also considering if 
alternative water supplies are available, whether the proposed use is 
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ancillary to an agricultural use and other relevant public interest 
considerations."  
 

33. Again, there are no criteria that govern a determination of whether a reallocation 

will "improve the performance of a MFL waterbody" or even an explicit 

requirement that such analysis be undertaken when considering whether to grant 

a permit. Notably, there is no requirement that the applicant must prove that its 

proposed withdrawal will not adversely impact the performance of an MFL 

waterbody. 

34. Further, nothing in the challenged rule actually requires the District to restrict an 

allocation and dedicate water made available from  "unassigned, terminated, or 

reduced base condition water use" to improving the performance of an MFL 

waterbody, it has just "reserved the right" to do so. 

35. The upshot is that the District may recapture water, if it determines based on 

some unpublished criteria that reallocation of that water will "improve the 

performance of a MFL waterbody." However it may also just decide to allocate 

that water to agriculture or public water supply. The District is not actually 

required to make a determination of whether the withdrawal will impact the 

performance of a MFL waterbody, nor is an applicant required to demonstrate 

that its proposed use will not adversely impact performance of a MFL waterbody, 

only that a use will not "cause a net increase in the volume of surface water 

withdrawn from the Lake Okeechobee Waterbody over the 'base condition water 

use' ". 

36. The rule vests unbridled discretion in the District to allocate water to agricultural 

and water supply users without reasonable assurance that such withdrawals are 
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in the public interest or will not worsen performance of an MFL waterbody. There 

are no meaningful criteria governing the District's decision to allocate water to 

new or existing consumptive uses versus environmental water supply. 

Accordingly, the rule is vague and vests unbridled discretion in the District. 

REQUEST FOR ATTORNEY’S FEES 

37. Petitioners request an award of attorney’s fees under Section 120.595(3), Fla. 

Stat. because the District's actions in adopting the LOSA rule were not 

substantially justified and no special circumstances exist which would make the 

award unjust. 

RELIEF REQUESTED 

Petitioners respectfully request that Division of Administrative Hearings enter a 

final order declaring that Section 3.2.1 G of the South Florida Water 

Management District's Basis of Review for Water Use Permits within the South 

Florida Water Management District is an invalid exercise of delegated legislative 

authority. 

Respectfully submitted on this __3rd__ day of September, 2010. 

 

 
___________________ 
Marcy I LaHart, Esquire 
Fl Bar No. 0967009 
4804 SW 45

th
 Street 

Gainesville, FL 32609 
Attorney for Petitioners 
(352) 224-5699 
888-400-1464 (Facsimile)  


