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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF FLORIDA 

TALLAHASSEE DIVISION 

       

 

 

FLORIDA WILDLIFE FEDERATION, INC.; 

SIERRA CLUB, INC.; CONSERVANCY 

OF SOUTHWEST FLORIDA, INC.; 

ENVIRONMENTAL CONFEDERATION 

OF SOUTHWEST FLORIDA, INC.; AND 

ST. JOHNS RIVERKEEPER, INC. 

       CASE NO. 4:08-cv-00324-RH-WCS 

 

  Plaintiffs, 

v.         

         

LISA P. JACKSON, Administrator of the 

United States Environmental Protection 

Agency; and THE UNITED STATES 

ENVIRONMENTAL PROTECTION 

AGENCY, 

 

  Defendants. 

_______________________________________/ 

 

PLAINTIFFS’ RESPONSE IN OPPOSITION TO EPA’S MOTION  

TO EXTEND CONSENT DECREE DEADLINE 
 

 This response is in opposition to EPA’s motion (ECF Doc. No. 408) for a 120-day 

extension of the Consent Decree deadlines for: (1) proposing and finalizing numeric nutrient 

criteria for flowing waters outside of the South Florida region and downstream protection values 

for unimpaired lakes (“Phase I Remand rulemaking”), which was remanded to the Agency by the 

Court in its February 18, 2012 Order (ECF Doc. No. 351); and (2) proposing and finalizing 

numeric nutrient criteria for coastal and estuarine waters as well as flowing waters in the South 

Florida region (“Phase II rulemaking”).  

 At the eleventh hour, EPA seeks yet another extension of the Consent Decree deadlines 

on the grounds that (a) EPA intends to soon approve the Florida Department of Environmental 
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Protection (“DEP”) nutrient rules that apply to some of the waters that are the subject of the 

Consent Decree (ECF Doc. No. 153, at 4), and (b) the Agency seeks to engage in consultations 

with the DEP concerning potential new “water quality standards relevant to the control of 

nutrients” for some of the waters not covered by the proposed DEP rule.  ECF Doc. No. 408 at 2.  

This is not an adequate justification under the circumstances.   

 Putting aside the question of whether the proposed DEP rules are actually numeric 

nutrient standards that can properly be approved by EPA, those rules do not apply to any flowing 

waters in South Florida, Rule 62-302.531(2)(c)2, F.A.C. (nutrient threshold table), and apply to 

only 28 percent of the flowing waters outside of South Florida.  See Ex. 1 (email and excerpt 

from EPA assessment of DEP rule).
1
 Given that lakes are fed almost entirely by streams and that 

there are no downstream protective values in the Florida rules, DEP’s proposed rules provide 

numeric nutrient standards for only a small fraction of the Florida waters for which EPA is 

required to promulgate numeric criteria under the Consent Decree.  

That Consent Decree was entered because of EPA’s delay in adopting numeric nutrient 

standards.  Having made a formal Determination under 42 U.S.C. § 1313(c)(4)(B), that a new 

water quality standard is necessary, EPA is statutorily required to propose a new standard within 

90 days.  That time limit has long passed.  Indeed, as this Court observed in its May 30, 2012 

Order granting EPA’s last request for an extension, the Agency’s efforts to establish numeric 

                                                           
1
 This excerpt was taken from a July 16, 2012 EPA assessment comparing the number of miles 

of flowing waters covered by EPA numeric criteria versus those waters covered by DEP’s rule.  

As Table 1 illustrates, EPA’s numeric nutrient criteria applies to “59,673 miles” of “Inland 

Flowing Waters,” whereas DEP’s rule applies to only “16,837 miles.”  Ex. 1 at 2.  Thus, the DEP 

numeric nutrient criteria apply to only 28 percent of the waters covered by the EPA rule 

(16,837/59,673 = .2822).  The 201 miles entry in the next column to the right is not material 

because it would increase the percentage to 28.5 percent.  This calculation considers only the 

fraction of inland waters outside of South Florida that are covered by the DEP rule because the 

EPA rule does not apply to South Florida.     
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nutrient standards in Florida began in 1998, nearly fifteen years ago, and “defendants should not 

expect a further extension.”  ECF Doc. No. 395.   

 The Clean Water Act provides no excuse for delay based on consultation with states.  In 

Raymond Proffitt Foundation v. U.S. E.P.A., 930 F. Supp. 1088, 1098 (E.D. Pa. 1996), EPA 

determined that Pennsylvania’s water quality standards were inadequate, but then deferred to the 

State’s “consensus building” process for developing revised standards instead of promptly 

preparing and publishing proposed regulations itself.   The court held that EPA’s deferral to the 

state timetable violated the plain meaning of the statute:  

Once EPA has disapproved the state standard, the ball is in EPA’s court.  Nothing in the 

Act authorizes the EPA to defer to the state or to put off its obligation to proceed to fulfill 

its mandatory duty until the state promulgation process is finished.  To conclude 

otherwise is to allow the Administrator to abdicate the will of the Congress to the 

timetable of a state.  Pennsylvania’s ongoing reg-neg process is on a separate track and it 

may or may not succeed in conforming to the national requirements.  Whatever the 

state’s program is, and no matter how well-meaning its reg-neg procedure is concerning 

the time and course it is expected to take, it is neither an exemption nor an excuse to 

forestall the EPA in carrying out its § 1313(c) duty. 

 

Id.  This Court can and should hold likewise. 

  No hardship will accrue to EPA from complying with the Consent Decree deadline.  

Indeed, DEP gave notice of its intent not to address flowing waters in South Florida over a year 

ago.  37 Fla. Admin. Weekly No. 45 at 3759 (Nov. 10, 2011).  Moreover, EPA admits that it can 

and will comply with the current Consent Decree deadline if this Court denies its motion.  ECF 

Doc. No. 408 at 7; Giattina Decl. ¶ 15. 

 For these reasons, the Plaintiffs respectfully submit that this Court enter an order denying 

EPA’s motion.     
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 RESPECTFULLY SUBMITTED this 28
th

 day of November, 2012. 

              /s/ David G. Guest      

       DAVID G. GUEST 

       Fla. Bar No. 0267228 

       Monica K. Reimer 

       Fla. Bar No. 0090069 

       P.O. Box 1329 

       Tallahassee, Florida 32302-1329 

       Phone: (850) 681-0031 

       Facsimile: (850) 681-0020 

     COUNSEL FOR PLAINTIFFS
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CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that a true and correct copy of the foregoing was filed with the 

Clerk of Court using CM/ECF on this 28
th

 day of November, 2012 and was electronically served 

via CM/ECF on all counsel of record. 

 

               /s/ David G. Guest                          

       Attorney 

 

 


