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Saving Cowbone Marsh 
 
There is a large 2,500 acre peat marsh Northwest of Lake Okeechobee which is known as 
Cowbone Marsh. This Marsh is fed by Fisheating Creek, an important recreational site in use for 
nine to ten months out of the year. This Marsh has been the subject of much controversy and 
litigation.  Recreational boaters want to make this environmentally important Marsh into a boating 
site, which will destroy its ecology, draining the peat of the Marsh and turning it into pasture.  This 
Marsh must be preserved for its environmental value, not opened up to recreational boating.  
Strangely enough, the recreational boaters seem to be oblivious to the fact that most of Fisheating 
Creek will become dry six months out of the year if Cowbone Marsh is dredged and channelized. 
 
Note that the author, David Bogert, represents no organizations and all opinions voiced here-in are 
solely his own. 
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1, Remedial Action 
In 2010 the Florida Department of Recreation illegally dredged a channel in Cowbone Marsh. 
This illegal action was stopped and a team of scientists was formed to determine the best way 
to remedy the illegal channelization. The team determined the channel had to be filled back in. 
 
2, Latest Lawsuit 
A group of recreational boating enthusiasts who are misleading the public by describing 
themselves as “Conservationists” and “Green Activists” are trying to stop this necessary channel 
refilling plan. The author has challenged this group to name one environmental benefit which 
will accrue from channelizing Cowbone Marsh and they have had no answer.  It would appear 
the recreational interests are trying to simply postpone the remediation action until so much 
erosion and oxidation had taken place that the remediation plan becomes mote; Cowbone 
Marsh will become Cowbone Pasture.  
 
The real laugh here is that allowing Cowbone Marsh to dry up and blow away by channelizing it 
will insure that Fisheating Creek is dry for six to seven months out of the year all the way up to 
Rainey Slough.  Cowbone Marsh Acts like a cork in the bottle to keep water in Fisheating Creek 
for nine to twelve months out of the year.  The only interest that will actually benefit from cutting 
a channel through Cowbone Marsh is Lykes brothers. They will gain 2,500 acres of prime cattle 
grazing land under the settlement agreement. 
 
 
3, Definition of “Floating Tussock” 
The latest lawsuit against filling in the channel claims the dredging was only “floating tussock 
removal”: 
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“Bowing to pressure from the adjacent landowner, Lykes Bros. Corp. (“Lykes”), 
who was a party to the original lawsuit and settlement, FWCC has for the last ten years 
resisted acting on its obligation under the settlement agreement to maintain and enhance 
the navigation channel. As a result of FWCC’s neglect, the Cowbone Marsh navigation 
channel became overgrown with a thick floating [emphasis by author] mat of invasive 
vegetation called ‘tussock.’” 
http://earthjustice.org/sites/default/files/sunshine-complaint.pdf  Page 2 

 
This statement is misleading and incorrect in that it should say “the Marsh has always consisted of 
tussocks anchored in the anoxic soil of the Marsh”.  The tussocks were not “floating tussocks”. The 
FWC is only allowed to remove floating tussocks, floating vegetation or floating mats.  It is not 
allowed to remove tussocks which are not floating!   Per Jerrie Lindsey of the FWC: 
 

‘Our agency has legislative authority to remove vegetation from waterways,’ said 
Jerrie Lindsey, FWC director of Recreation Services [emphasis added]. "We 
assumed we were acting within our legal authority to do that work. The other 
agencies felt differently. We are working with them to address the impacts of the 
work to make sure we finish the project in a way that everybody's OK with." 

 
This is where the entire problem lies! The FWC has the authority to remove floating 
vegetation, floating mats of vegetation and floating tussocks from waterways.  It does not have 
the authority to cut new waterways through “tussocks” which are on firm marsh soil!   The legal 
definition of dredging and the photos below there can be no doubt the actions taken by the 
Department of Recreation where egregious dredging: 
 

“The term “dredging” refers to any type of excavation conducted in wetlands or other 
surface waters. Dredging includes digging, pulling up vegetation by the roots, leaving 
vehicular ruts, or any other activity that disturbs the soil.” 
 

http://www.dep.state.fl.us/northeast/wetlands/PDF/SLERP_factsheet.pdf  
 
It is clear to anyone examining the 38 photos of the cut channel that the cut channel clearly and 
unmistakably was cut into and “disturbed” the underlying anoxic soil. 
 
Note that the EPA has broad powers when it comes to wetlands in the USA. 
 

 Waters of the United States means: 

 All waters which are currently used, were used in the past, or may be susceptible to us in 
interstate or foreign commerce, including all waters which are subject to the ebb and flow 
of the tide. 

 All interstate waters including interstate wetlands. 

 All other waters, such as intrastate lakes, rivers, streams (including intermittent streams), 
mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or 
natural ponds, the use, degradation, or destruction of which would or could affect interstate 
or foreign commerce including any such waters: 

 
The EPA regulates dredging in these areas, specifically if that dredging: 
 

Any incidental addition, including redeposit, of dredged material associated with 
any activity that does not have or would not have the effect of destroying or 
degrading an area of waters of the U.S. as defined in paragraphs (5) and (6) of this 
definition; however, this exception does not apply to any person preparing to 

http://earthjustice.org/sites/default/files/sunshine-complaint.pdf
http://www.dep.state.fl.us/northeast/wetlands/PDF/SLERP_factsheet.pdf
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undertake mechanized land clearing, ditching, channelization and other excavation 
activity in a water of the United States, which would result in a redeposit of dredged 
material, unless the person demonstrates to the satisfaction of the Corps, or EPA as 
appropriate, prior to commencing the activity involving the discharge, that the 
activity would not have the effect of destroying or degrading any area of waters of 
the United States, as defined in paragraphs (5) and (6) of this definition. The person 
proposing to undertake mechanized land clearing, ditching, channelization or other 
excavation activity bears the burden of demonstrating that such activity would not 
destroy or degrade any area of waters of the United States. [emphasis by the author] 

 
Al the experts involved in this matter agree that the channelization of Cowbone Marsh will cause 
Cowbone Marsh to dry up.  Since Cowbone Marsh is an anoxic peat marsh the peat will oxidize 
and simply blow away.  This would turn an ecologically important marsh into pastureland.  Per 
the EPA regulations, the burden of proof to show that will not happen rests on the individuals 
proposing to retain the channel and to prevent the channel from being refilled.  And by the way 
the claim that Cowbone Marsh is an overgrown wetland of no ecological benefit is total 
hogwash.  It is home to billions of mosquitoes, millions of dragonflies who feed on the 
mosquitoes, and 2,000 to 3,000 swallowtail kites who feed on the dragonflies.  If Cowbone 
Marsh is allowed to dry up the last large roost of swallowtail kites in North America will vanish, 
per the Audubon experts. 
 
 4, Photos of Dredging 
These are Photos from June 2010 showing clearly that the cut was made in anoxic peat soil, not in 
floating tussocks or floating vegetation.  Note that the lower left photo is especially damning in that 
it shows water flowing down the side of the cut, if the vegetation was floating this could simply not 
occur. 
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All Photos from: 
http://publicfiles.dep.state.fl.us/SDRO/ERP/CowboneMarsh/CowboneMarshCutJune2010.pdf 
All the photos in this report, including the 38 not included here-in, make it clear the cut was 
made in solid peat soil, not in floating tussock vegetation.  The importance of this point cannot 
be overemphasized.  Cutting into such peat soil without an EPA permit is patently illegal and the 
damage that such a cut makes must be remedied per the federal law.  The lawsuits trying to stop 
such remediation are delaying tactics designed to allow the peat soil of the marsh to dry up, oxidize 
and blow away, achieving the goals of the recreational boaters while severely degrading the 
environment. 
 
5, Photos of sludge from dredging 
Contrary to claims of the plaintiff, sizable amount of material were deposited downstream from the 
dredging. 
 

 
 
 

http://publicfiles.dep.state.fl.us/SDRO/ERP/CowboneMarsh/CowboneMarshCutJune2010.pdf


5 
 

 
6, The Science behind Cowbone Marsh 
Before modern man came most of South Florida was saw grass and peat marshes formed by slow 
water sheet flow.  The peat marshes were filled with plants, much like Cowbone Marsh is today.  I 
love it when Earth Justice calls these plants “invasive exotics”.  Surveys of Cowbone Marsh by 
biologists have found no invasive exotics in the Marsh itself.  Indeed, Cowbone Marsh is probably 
the last remnant of the ancient peat marshes.  Albeit the density of the vegetation is probably 
greater than times past due to the nitrogen and phosphorus being washed down by Fisheating 
Creek. The peat in Cowbone Marsh is formed by the extremely slow anoxic (without air) 
decomposition of organic matter.  It typically takes thousands of years of slow sheet flow (very 
shallow slow wide water flow) to form two to five feet of peat.  The 2,500 acres of Cowbone Marsh 
has two to five feet of peat and thus took thousands of years to form.  This peat layer cannot have 
been formed in the fifty or so years since man showed up on Fisheating Creek.  Man did not 
“allow” Cowbone Marsh to become filled in with peat and vegetation.  There is simply not enough 
time for that to have occurred.  It is a ludicrous claim with no basis in science. 
 
If there had been a large clear channel through Cowbone Marsh for these thousands of years, the 
peat would have never formed.  This is simply an irrefutable scientific fact.  So the claim that there 
has always been a large channel through Cowbone Marsh is absurd on its face.  It is possible that 
there has been a vegetation surrounded shallow channel through Cowbone Marsh where shallow 
draft kayaks, canoes and air boats could have gone. The resulting water depth might have been a 
half a foot or so.  But this is not the equivalent of dredging a four foot deep channel.  If the deep 
channel in Cowbone Marsh is allowed to remain ten years from now we’ll all be discussing very 
expensive ways to restore Cowbone Pasture to Cowbone Marsh. 
 
There is another fact which leads one to the fact that the water flow through Cowbone Marsh has 
always been a very shallow flow.  Cowbone marsh is four to five feet above the 16.5 foot level that 
Lake Okeechobee is currently maintained at.  Before 1929 the Lake was typically at a 20 to 21 foot 
level.  This would have slowed the flow in the Marsh and resulted in a large peat swamp with no 
discernible channel. 
 
There are some that claim there was an open channel through a grassy marsh before the Lykes 
Brothers plugged up the channel and the grasslands with cattle waste (for some reason some 
“environmentalists” must “blame” everything on a company such as Lykes Brothers, in this case 
Lykes is blameless!).  There is science and chemistry that easily refutes this claim. This “muck”, 
regardless of its source, is actually a mixture of humin and humic acids, relatively insoluble long 
lasting organic compounds which require a great deal of organic material to form a small amount of 
such materials.  Let us say that a channel through Cowbone Marsh (remember, it will be fast 
flowing in the rainy season and the claim is that the channel has always been wide open!) will 
deposit 1% of any liquid manure it is carrying along its banks and in the grassy marsh.  It will 
deposit the rest in the lake.   
 
The marsh is 2,500 acres, one acre is 43,000 square feet, and the “muck” averages 3 foot deep. 
This is 100 X 2,500 X 43,000 X 3 = 32,000,000,000 cubic feet of “muck” needed to be coming 
downstream over fifty years.  Let’s now say each head of cattle deposits one half cubic foot of 
manure per day and that this has gone on for fifty years.  This is 365 X 50/2 =9,125 of manure 
being formed per head of cattle every year for fifty years.  Being conservative, let us say that 100 
cubic feet of liquid manure is required to form one cubic foot of insoluble organic matter or “muck” 
(it’s generally more like 1,000 cubic feet but we’ll be conservative), then 9,125/100 = 91. Now 
32,000,000,000/91 = 283,000,000 head of cattle every year for fifty years.  Does anyone actually 
believe Lykes Brothers has been pasturing 283 million head of cattle on the Fisheating Creek 
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watershed every year for the past fifty years?   As a point of reference the entire USA had 98 
million head of cattle in 2012. 
 
Another point which refutes this is simply the concentration of cattle waste that would be required 
to accomplish the task would make Fisheating Creek much like the pig waste contaminated 
streams of South Carolina.  It would make Fisheating Creek devoid of fish and a stinking cesspool, 
which it is not. The widely distributed cattle waste is decomposed in place in the sandy soil and 
poises little in the way of a contamination problem and thus little in the way of “muck” buildup 
problem.  Fisheating Creek has been identified as a “hotspot” for phosphorus contamination and 
one of the reasons for not allowing Cowbone Marsh to be channelized is that the existing sheet 
flow through the willows cleans the waters of phosphorus before they get to the Lake. 
 
 
7, Vegetation  
A thorough study of the entire length of Fisheating Creek (Fisheating Creek WMA, Plant 
Community Type Mapping Analysis Results, prepared by Joseph Prenger, FWC Biologist) show 
some surprising results.  The area known as Cowbone Marsh is and always has been a Floodplain 
Marsh to the East and a Floodplain Swamp to the West.  There have never been any large lake in 
this Marsh where floating vegetation can form. In the early days it appears about 6% of the Marsh 
was open water while the latest aerials reduce that to about 1% 
 
The Floodplain Swamp to the West is largely comprised of buttressed bald cypress (Taxodium 
distichum) and an abundance of cypress knees. Young cypress, red maple (Acer rubrum), 
cabbage palm (Sabal palmetto), popash (Fraxinus caroliniana) and wax myrtle (Myrica cerifera) 
may occur in the subcanopy or shrub layers although they are often scattered and infrequent. 
Common species in the ground cover include false nettle (Boehmeria cylindrica), lizard's-tail 
(Saururus cernuus),anglepod blue-flag or prairie iris (Iris hexagona), lemon bacopa (Bacopa 
caroliniana),smartweed (Polygonum spp.), and large sedge (Carex gigantea). Carpets of ferns 
[including Virginia chain fern (Woodwardia virginica), swamp fern (Blechnum serrulatum), and/or 
shield fern (Thelypteris sp.)] make up the dominant herbaceous cover in some areas. The giant 
leather fern (Acrostichum danaeifolium) was common in the northern stretch of the creek 

(Highlands County line and south). 

 
The Vegetation in the Floodplain Marsh to the East is largely comprised of willow (Salix 
Caroliniana,) shrubby buttonbush(Cephalanthus occidentalis), maidencane (Panicum hemitomon), 
duck potato (Sagittaria lancifolia), smartweed, low formed buttonbush and kosteletzkya 
(Kosteletzkya virginica), cup grass (Eriochloa sp.), sedge, frog-fruit (Phyla nodiflora), Columbia 
waxweed (Cuphea carthagenensis),swamp milkweed (Asclepias incarnata), Nuttall’s thistle 
(Circium nuttallii), fireweed(Erechtites hieracifolia), and stinkweed (Pluchea odorata). Other areas 
of Cowbone Marsh were dominated by waxweed, Florida tickseed (Coreopsis floridana), and 
knotroof bristlegrass (Setaria geniculata). Pockets of Sagittaria, pickerelweed (Pontedaria cordata), 
and shrubby buttonbush with angle-pod blueflag and softrush (Juncus effusus) are also common.   
 
What is noteworthy here is the lack of exotic vegetation.  There is no Brazilian Pepper, Melaleuca, 
Potato Vine, Lycopodium (climbing fern), dogfennel (Eupatorium capillifolium), Bermudagrass 
(Cynodon spp.), Bahiagrass (Paspalum notatum), and cattail (Typha spp.).  The 38 pictures of the 
Marsh cut show a large variety of native plants, indicating a diverse and healthy peat marsh 
ecology.  It would be criminal to reduce this ecology to another cow pasture. The boating 
enthusiasts falsely claim the Marsh is the result of invasive exotic vegetation which must be 
cleared away. 
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8, A Legal Conundrum 
The Plaintiff in this lawsuit has painted themselves into a corner by vigorously pursuing the 
designation of Fisheating Creek as a navigable waterway.  The federal government has examined 
the actions taken in Cowbone Marsh and determined: 
 

Section 10 of the Rivers and Harbors Act of 1899, 33 U.S.C. paragraph 403, prohibits 
the placing of any structure in or over navigable waters of the United States and 
excavating from or depositing material into such waters unless the work has been 
properly authorized by a Department of the Army permit.  United States Environmental 
Protection Agency has determined that the work performed is in violation of the Clean 
Water Act due to failure to obtain necessary permits and is directing the development 
and implementation of a site restoration plan that include measures to accomplish the 
following: a) stabilize the Discharge Area using appropriate best management practices, 
b) removal of fill material from jurisdictional waters and wetlands; restoration of 
impacted areas, including dredged corridor to original grade and contour, c) replanting 
wetland to pre-impact conditions, d) a schedule for implementation, and e) long term 
monitoring and reporting results of the restoration plan implementation. 
ftp://ftp.sfwmd.gov/pub/Cowbone_Marsh/Cowbone%20Marsh%20Capstone%20Proj
ect%20rev1.pdf  

 
Per their legal right granted to them by the Federal Government the Army Corp of Engineers is 
demanding the restoration of the original conditions as the waterway was defined by court order as 
“navigable” and permits are required before dredging a “navigable” waterway. The Federal 
Government has granted the EPA broad powers over all wetlands and waterways, especially when 
the environment is threatened, as it definitely is in this case.  In such conditions a permit is always 
required before any dredging can take place. The SFWMD and agricultural interests south of the 
Lake get involved in that they don’t want to lose some $500,000 worth of dry season water storage 
by letting Cowbone Marsh dry up.  The SFWMD is well within its rights to protect that resource. 
The Florida DEP has also weighed in to stop the dredging and fill in the damaged areas. 
ECOSWF and David Guest have their work cut out for them. 

ftp://ftp.sfwmd.gov/pub/Cowbone_Marsh/Cowbone Marsh Capstone Project rev1.pdf
ftp://ftp.sfwmd.gov/pub/Cowbone_Marsh/Cowbone Marsh Capstone Project rev1.pdf

