
 

 

IN THE CIRCUIT COURT OF THE TWENTIETH JUDICIAL CIRCUIT  

IN AND FOR LEE COUNTY, FLORIDA 

 

STATE OF FLORIDA, on the relation of ex. rel., 

PHIL BUCHANAN, an individual citizen,  

CALOOSAHATCHEE RIVER CITIZENS ASSOCIATION, INC. (Riverwatch),  

RESPONSIBLE GROWTH MANAGEMENT COALITION, INC.,  

CALUSA LAND TRUST AND NATURE PRESERVE OF PINE ISLAND, INC.,  

SANIBEL-CAPTIVA CONSERVATION FOUNDATION, INC.,  

GREATER PINE ISLAND CIVIC ASSOCIATION, INC., and            

SOUTHWEST FLORIDA WATERSHED COUNCIL, INC. 

 

Petitioners/Plaintiffs, 

 

v.        CASE NO.: 

 

CITY OF CAPE CORAL; and  

STATE OF FLORIDA DEPARTMENT  

OF ENVIRONMENTAL PROTECTION, 

 

Respondents/Defendants. 

______________________________________/ 

 

STATUTORY PETITION FOR ENFORCEMENT OF AGENCY ACTION 

Petitioners hereby file this Statutory Petition for Enforcement of Agency Action pursuant to 

Section 120.69, Florida Statutes ("Petition"), and states: 

PARTIES 

1. Petitioners, on relation of the State of Florida, are one individual and seven Southwest 

Florida non-governmental environmental organizations. For purposes of this action, our mailing 

address is that of our attorney, Ralf Brooks, 1217 E Cape Coral Parkway #107, Cape Coral, FL 

33904.  

2. The Respondent agency concerned (as that term is used in § 120.69, Florida Statutes) with 

this Petition is the FLORIDA DEPARTMENT OF ENVIRONMENTAL PROTECTION 
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("Department"). The Department's South District Office address is 2295 Victoria Avenue, Suite 364, 

Fort Myers, Florida 33901 and the Agency Clerk is located at 3900 Commonwealth Blvd., MS-35, 

Tallahassee, Florida 32399. The subject matter and activity is located within Lee County, Florida. 

3. Respondents are also the CITY OF CAPE CORAL ("City"), an incorporated municipality 

under the laws of the State of Florida, whose primary mailing address is Post Office Box 150027, 

Cape Coral, Florida, 33915-0027, and the Department. 

NOTICE OF VIOLATION OF AGENCY ACTION 

4. Section 120.69, Florida Statutes, grants the petitioners the authority to "seek enforcement of 

agency action by filing a petition for enforcement... in the circuit court where the subject matter of 

the enforcement is located." At least 60 days prior to filing such a petition, section 120.69, Florida 

Statutes, requires the petitioner to give notice "of the violation of the agency action to the head of 

the agency concerned, the Attorney General, and any alleged violator of the agency action."    

5. On September 28, 2013, Petitioner/Plaintiffs served a 60 Day Notice of Violation of the 

Agency Action and Intent to Sue ("Notice of Violation") to the Department, the City and the 

Attorney General in accordance with Section 120.69(l)(b)(l), Florida Statutes.  A true and correct 

copy of the 60 day Notice of Violation and Intent to Sue as served on each party is attached as 

Composite Exhibit "A." Sixty (60) days has expired since this Notice of Violation and Intent to Sue 

the Department has failed to take action regarding the City's violation. 

6. Petitioners have complied with the notice provision of Section 120.69(l)(b)(l), Florida 

Statutes. 

SECOND AMENDED CONSENT ORDER, OGC CASE NO. 06-2345 
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7. The City has violated, and the Department has failed to enforce, the terms of the Second 

Amended Consent Order executed in OGC Case No. 06-2345-DF, attached both hereto and to 60 

Day Notice, and incorporated herein as "2nd Amended Consent Order"   

8. The 2nd Amended Consent Order is the agency action for which Petitioners request this 

Court to exercise its injunctive powers to compel Respondents to comply with the outstanding 

restoration and corrective actions therein, designed to correct damage caused to the environment. 

BACKGROUND 

9. In the mid-1970’s, the Co-Trustees of Gulf American Corporation, GAC Properties Credit, 

Inc., and GAC Properties, Inc. (collectively referred to herein as "GAC") filed original permit 

applications, after work commenced, for a dredge and fill work project that created the canal system 

in Cape Coral with the Department's predecessor agency, the Department of Environmental 

Regulation ("DER").   

10. In 1976, DER notified GAC that they intended to deny the permit applications because the 

project would result, inter alia, “in long term degradation of water quality of the coast ecosystem”, 

“alter the existing watershed by eliminating the natural drainage pattern,” “accumulation of 

sediment, debris, nutrients, and toxic substances, “creation of stagnant areas of water,” “inference 

with the conservation of fish, marine life, and wildlife, and other natural resources” and “destruction 

of natural marine habitats, grass flats suitable as nursery or feeding grounds for marine life,…..”,  

DER also cited “Major discharges at the beginning of the wet season or during a major storm will 

deliver a massive slug of pollutants directly into the coastal waters.”   

11. In 1977, the DER entered into Consent Order 15 with GAC to create the spreader systems 

and barriers, including Ceitus Barrier, to resolve these violations of Chapters 253 and 403, Florida 
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Statutes, and the Clean Water Act, Public Law 92-500, attached both hereto and to 60 Day Notice, 

and incorporated herein as Consent Order 15.  

12. In order to resolve these water violations, Consent Order 15 required GAC to construct a 

pollution retention system consisting of a "spreader waterway to serve as a water distribution system 

for intercepting and releasing discharges of waters from certain areas of the Cape Coral 

development" in order to "buffer, treat, and improve water quality before it reaches the Matlacha 

Pass and the Caloosahatchee River." 

13. Due to water quality problems within the interior canal system, and in order to prevent direct 

canal connections to the waters of the State, Consent Order 15 also required GAC to install three 

barriers and boat lifts, including the Ceitus Barrier and boatlift, along the spreader waterways to 

provide for navigable access to Cape Coral canals. The Ceitus Barrier and boat lift were installed 

under Consent Order 15 in order to prevent a direct connection to the northwest section of the 

spreader waterways.  

14. Subsequently, GAC vested all its holdings and responsibilities to the City. As a result, and as 

stipulated to by the Consent Order parties, the City is now the responsible party for all activities 

under the original permits or modifications thereafter and all Consent Orders or Amendments 

thereafter. 

15. The Ceitus boatlift was located at 3916 Ceitus Parkway, Cape Coral, Florida 33904. For 

many years, the Ceitus Barrier served as a hydrologic/stormwater break between the North Spreader 

Canal System and natural waters of the State. By 2008, however, Hurricane Charlie damage (in 

2004), vandalism, and lack of maintenance had left the Barrier in such an extreme state of disrepair 

that stormwaters were flowing around it. Those stormwaters, during the heavy rains of September 

2008, caused the very damages predicted by DER in 1976 (see paragraph 9 above), including a 
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massive marine die-off.   Earlier that same year (2008), the City and Department had proposed an 

amendment to the then-applicable Consent Order in OGC Case No. 06-2345-DF (Consent Order 15 

and subsequent amendments) which would have allowed the City to remove the Ceitus Barrier and 

boatlift. 

16. Petitioners and other parties challenged the Department's proposed amendment to the 

Consent Order in OGC Case No. 06-2345-DF pursuant to Chapter 120, Florida Statutes. 

Subsequently, the Petitioners agreed to withdraw its challenge, thereby ending the administrative 

litigation resulting from said challenge, and become a signatory to the settlement agreement setting 

up the 2nd Amended Consent Order.  By entering into the 2nd Amended Consent Order, the 

Petitioners, City and Department consented to the removal of the Ceitus barrier and boatlift under 

certain conditions, more specifically the City was required to identify and implement certain Net 

Ecosystem Benefit ("NEB") Projects as agreed upon by a Stakeholder Group. The NEB projects 

were to provide an overall net environmental benefit to the receiving waters. If the Stakeholder 

Group failed to approve the NEB Projects, the City would be required to rebuild a permanent 

stormwater barrier and boatlift or boat lock at the southern end of the North Spreader Canal. The 

2nd Amended Consent Order provided no additional options outside of rebuilding the permanent 

stormwater barrier and boatlift or boat lock. Thus, if the Stakeholder Group failed to reach a 

consensus as to a list of NEB Projects, the City was mandated to rebuild the permanent stormwater 

barrier and boatlift or boat lock. 

17. In order to rebuild a permanent stormwater barrier and boatlift or boat lock, the City was 

required to submit an Environmental Resource Permit ("ERP") application. The City would then be 

obligated to reconstruct the barrier and boatlift or boat lock within 275 days after receiving all 

applicable permits. 
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18. The Stakeholder Group failed to achieve consensus as to a list of NEB Projects. In fact of the 

18 stakeholder votes cast, 14 of the stakeholders voted to restore the Ceitus barrier and boat lift or 

boat lock. After two and one-half years of studies and deliberation, the Stakeholder Group found no 

alternative that would restore waters to their historical flows through the wetlands. 

19. Following the Stakeholder Group's failure to approve NEB Projects, on November 19, 2010, 

the City submitted an ERP application to the Department, attached both hereto and to 60 Day 

Notice, and incorporated herein as the ("Application") 

20. In response, on December 17, 2010, the Department issued a Request for Additional 

Information ("RAI") to the City, attached both hereto and to 60 Day Notice, and incorporated herein 

as the RAI. The City responded to the RAI ("RAI Response") on March 16, 2011, attached both 

hereto and to 60 Day Notice, and incorporated herein as the “RAI RESPONSE” 

21. On May 11, 2011, the Department issued its Notice of Denial for the Environmental 

Resource Permit ("Notice of Denial") - thereby denying the Application - and requested the City to 

submit a modified design for the barrier and boatlift within 90 days. A copy of the Notice of Denial 

is attached both to the 60 day notice and hereto and incorporated herein as the ("Notice of Denial"). 

22. The City, as of the filing date of this petition, which is more than 90 day (over two years 

later), has not submitted the requested modified design for the barrier and boat lift or boat lock. The 

City did submit a letter dated July 27, 2011, but did not include the requested modified design for 

the Barrier and boat lift or boat lock. A copy of the City's letter dated July 27, 2011 is attached 

hereto and incorporated herein as (“City’s July 27, 2011 Letter”). 

PETITIONER'S SUBSTANTIAL INTERESTS 

23. Petitioners Phil Buchanan, Riverwatch, Responsible Growth Management Coalition, Greater 

Pine Island Civic Association, Calusa Land Trust and Nature Preserve, Southwest Florida 
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Watershed Council, and Sanibel-Captiva Conservation Foundation all have standing in this matter, 

among other reasons (see below), because they are all signatories to the settlement agreement 

creating the 2nd Amended Consent Order. 

24. All eight of the petitioners will suffer direct and immediate and irreparable harm if the 

hurricane damaged Ceitus Barrier and accompanying boat lift or lock are not reconstructed. The 

Barrier was originally constructed in the late 1970’s in mitigation of a Clean Water Act Section 404 

violation and was designed to maintain natural flows. The lack of this structure alters the natural 

flow of water and allows direct flow of polluted canal waters into protected natural resource areas 

utilized by petitioners, thus directly affecting their use and enjoyment of the water quality and 

natural resources of the area including Matlacha Pass Aquatic Preserve and Pine Island Sound 

Aquatic Preserve.   Petitioners allege that the lack of the Barrier has the effect of impairing, 

polluting, or otherwise injuring the air, water, or other natural resources of the state.  

25. Petitioners assert statutory standing to bring this action under Section 120.69 and Section 

403.412(6), Florida Statutes.  

26. Seven (out the total eight) petitioners are Florida corporations not-for-profit with at least 25 

current members residing within Lee County where the activity is proposed, and were formed for 

the purpose of the protection of the environment, fish and wildlife resources, and protection of air 

and water quality, and are Florida corporations not-for-profit formed at least 1 year prior to the date 

of the filing of the application for a permit, license, or authorization that is the subject of the notice 

of proposed agency action.  Petitioners, including a substantial number of their members, will be 

substantially, directly and immediately adversely affected and will suffer an injury in fact of 

sufficient immediacy affecting their interests of a nature or type that the statute is designed to protect 

as set forth individually for each plaintiff/petitioner below.   
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27. Phil Buchanan (Phillip Gerald Buchanan) is an individual living at 3861 Galt Island Avenue 

in St James City, FL 33956, on the shores of Pine Island Sound. His substantial interests are affected 

because he and his family own a home and reside full time on Pine Island and he utilizes Matlacha 

Pass Aquatic Preserve and Pine Island Sound Aquatic Preserve for fishing, boating, recreation, 

birding, and wildlife observation of the flora and fauna of the area. Petitioner Buchanan's use and 

enjoyment of the water quality and natural resources will be directly and immediately adversely 

affected by the outcome of this proceeding.  

28. Petitioner Buchanan will continue to suffer direct and immediate and irreparable harm if the 

Ceitus Barrier is not restored to functioning condition. Removal of this structure allows direct flow 

of polluted canal waters into areas into protected natural resource areas utilized by petitioner, thus 

directly affecting his use and enjoyment of the water quality and natural resources of the area 

including Matlacha Pass Aquatic Preserve and Pine Island Sound Aquatic Preserve. Removal of this 

structure also denies critical fresh water flows to the wetlands west of Cape Coral, thus impairing 

fish and other marine reproduction. Petitioner Buchanan was a signatory to the settlement agreement 

requiring restoration of the Ceitus Barrier. For purposes of this proceeding, the Petitioner's contact 

address and information is that of its undersigned counsel.  

29. The Caloosahatchee River Citizens Association, Inc., also known as CRCA or Riverwatch, is 

a not-for-profit corporation whose address is 16970 Carolyn Lane, North Fort Myers, FL 33917, 

mailing address P.O. Box 1165, Fort Myers, FL 33902 with at least 25 current members residing 

within the Lee county area where the activity is proposed. Riverwatch is dedicated to the protection 

of the River and its watershed, through education and promotion of the responsible use of the river 

for the enjoyment of all people. It was formed in 1995, has expanded its outreach to the community, 

and continues to grow and expand its mission and message in Southwest Florida. Riverwatch’s 



Page 9 of 19 

 

substantial interests are affected because of the immediate and direct adverse impacts resulting from 

the decisions made in this proceeding on natural resources, water quality and on wildlife and fish 

habitat utilized by a substantial number of members who enjoy fishing, boating, recreation, birding, 

and wildlife observation of the flora and fauna in the Matlacha Pass Aquatic Preserve, Pine Island 

Sound Aquatic Preserve and the Charlotte Harbor Estuary.  

30. Riverwatch will continue to suffer direct and immediate and irreparable harm if the Ceitus 

Barrier/boat lift or lock is not reconstructed. Removal of these structures without constructing and 

providing a suitable replacement barrier (as set forth in the 2
nd

 Amd Consent Order) creates 

unnatural water flow and allows direct flow of polluted canal waters into protected natural resource 

areas utilized by petitioners, thus directly affecting their use and enjoyment of the water quality and 

natural resources of the area including Matlacha Pass Aquatic Preserve and Pine Island Sound 

Aquatic Preserve. Petitioner Riverwatch was also a signatory to the settlement agreement requiring 

restoration of the Ceitus Barrier. Riverwatch is a Florida not-for-profit corporation with at least 25 

current members residing within the Lee county area where the activity is proposed, and was 

formed, inter alia, for the protection of the environment, fish and wildlife resources, and protection 

of water quality, and is a Florida not-for-profit corporation formed at least 1 year prior to the date of 

the filing of the application for a permit, license, or authorization that is the subject of the notice of 

proposed agency action. For purposes of this proceeding, the Board’s contact address and 

information is that of its undersigned counsel.  

31. The Responsible Growth Management Coalition, Inc. is a not-for-profit corporation whose 

address is P.O. Box 1826, Fort Myers, FL 33902 with at least 25 current members residing within 

the Lee county area where the activity is proposed. The Coalition was organized and exists for the 

purpose, as stated in its bylaws, of promoting “responsible growth management within the 
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parameters of the Florida Statues and Administrative Code through informed citizen participation.” 

Their mission statement reads “The Responsible Growth Management Coalition fosters and supports 

practices that help to ensure that Southwest Florida (SWFL) remains a desirable place to live for all 

citizens. We advocate for sustainable development practices that link growth to appropriate 

infrastructure, minimize environmental impacts, permanently preserve public space, and provide a 

safe and accessible lifestyle. We accomplish this through informed public participation, education, 

innovation, and litigation. Working together we can protect and restore SWFL's quality of life.” The 

Responsible Growth Management Coalition, Inc. substantial interests are affected because of the 

immediate and direct adverse impacts resulting from the decisions made in this proceeding on water 

quality and natural resources utilized by a substantial number of members who enjoy fishing, 

boating, recreation, birding, and wildlife observation of the flora and fauna in the Matlacha Pass 

Aquatic Preserve, Pine Island Sound Aquatic Preserve and the Charlotte Harbor Estuary.   

32. RGMC will continue to suffer direct and immediate and irreparable harm if the Ceitus 

Barrier/boat lift or lock is not reconstructed. Removal of these structures without constructing and 

providing a suitable replacement barrier creates unnatural water flow and allows direct flow of 

polluted canal waters into protected natural resource areas utilized by petitioners, thus directly 

affecting their use and enjoyment of the water quality and natural resources of the area including 

Matlacha Pass Aquatic Preserve and Pine Island Sound Aquatic Preserve. Petitioner RGMC was 

also a signatory to the settlement agreement requiring restoration of the Ceitus Barrier. RGMC is a 

Florida not-for-profit corporation with at least 25 current members residing within Lee county where 

the activity is proposed, and was formed, inter alia, for the protection of the environment, fish and 

wildlife resources, and protection of water quality, and is a Florida not-for-profit corporation formed 

at least 1 year prior to the date of the filing of the application for a permit, license, or authorization 
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that is the subject of the notice of proposed agency action. For purposes of this proceeding, the 

Board’s contact address and information is that of its undersigned counsel.  

33. The Greater Pine Island Civic Association, Inc. is an active Florida not-for-profit corporation 

whose address is P.O. Box 3044, Pineland, FL 33945 with at least 25 current members residing 

within the Lee county area where the activity is proposed. The Greater Pine Island Civic 

Association, Inc. has a long history of working to protect the natural resources and water quality in 

the Matlacha Pass Aquatic Preserve, Pine Island Sound Aquatic Preserve and the Charlotte Harbor 

Estuary. The Greater Pine Island Civic Association, Inc. was organized and exists for the betterment 

of the Greater Pine Island area, and towards that end engages in activities to protect the property 

interests and preserve water quality, natural resources for the enjoyment of its membership, 

including residents, property owners, and businesses of Greater Pine Island, St James City, 

Bokeelia, Matlacha, and Pineland.  

34. The Association's substantial interests are affected because of the immediate and direct 

adverse impacts resulting from the decisions made in this proceeding on water quality and natural 

resources utilized by a substantial number of members who enjoy fishing, boating, recreation, 

birding, and wildlife observation of the flora and fauna in the Matlacha Pass Aquatic Preserve, Pine 

Island Sound Aquatic Preserve and the Charlotte Harbor Estuary. Petitioners are suffering direct and 

immediate and irreparable harm because of the removal of the Ceitus Barrier. Removal of these 

structures without first constructing and providing a suitable replacement boat lift or boat lock 

allows direct flow of polluted canal waters into protected natural resource areas utilized by 

petitioners, thus directly affecting their use and enjoyment of the water quality and natural resources 

of the area including Matlacha Pass Aquatic Preserve and Pine Island Sound Aquatic Preserve. This 

petitioner was also a signatory to the settlement agreement requiring restoration of the Ceitus 



Page 12 of 19 

 

Barrier. The Greater Pine Island Civic Association, Inc. is a Florida not-for-profit corporation with 

at least 25 current members residing within Lee County where the activity is proposed, and was 

formed for the purpose of the protection of the environment, fish and wildlife resources, and 

protection of water quality, and is a Florida not-for-profit corporation formed at least 1 year prior to 

the date of the filing of the application for a permit, license, or authorization that is the subject of the 

notice of proposed agency action. For purposes of this proceeding, the Board's contact address and 

information is that of its undersigned counsel. 

35. The Calusa Land Trust and Nature Preserve of Pine Island, Inc. is an active not-for-profit 

501(c)(3) corporation whose address is P.O. Box 216, Bokeelia, FL 33922 with at least 25 current 

members residing within the Lee county area where the activity is proposed. It was founded in 1976 

“to conserve the natural resources” of Greater Pine Island and continues very actively to do so. The 

Trust’s substantial interests are affected because of the immediate and direct adverse impacts 

resulting from the decisions made in this proceeding on water quality and natural resources utilized 

by a substantial number of members who enjoy fishing, boating, recreation, birding, and wildlife 

observation of the flora and fauna in the Matlacha Pass Aquatic Preserve, Pine Island Sound Aquatic 

Preserve and the Charlotte Harbor Estuary.  

36. The Trust will continue to suffer direct and immediate and irreparable harm if the Ceitus 

Barrier/boat lift or lock is not reconstructed. Removal of these structures without constructing and 

providing a suitable replacement barrier (as set forth in the existing Amended Consent Order) 

creates unnatural water flow and allows direct flow of polluted canal waters into protected natural 

resource areas utilized by petitioners, thus directly affecting their use and enjoyment of the water 

quality and natural resources of the area including Matlacha Pass Aquatic Preserve and Pine Island 

Sound Aquatic Preserve. This petitioner was also a signatory to the settlement agreement requiring 
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restoration of the Ceitus Barrier. The Trust is a Florida not-for-profit corporation with at least 25 

current members residing within Lee county where the activity is proposed, and was formed, inter 

alia, for the protection of the environment, fish and wildlife resources, and protection of water 

quality, and is a Florida not-for-profit corporation formed at least 1 year prior to the date of the 

filing of the application for a permit, license, or authorization that is the subject of the notice of 

proposed agency action. For purposes of this proceeding, the Board’s contact address and 

information is that of its undersigned counsel.  

37. The Sanibel-Captiva Conservation Foundation, Inc. is an active not-for–profit 501 (c)(3) 

corporation whose address is 3333 Sanibel-Captiva Road, Sanibel FL 33957-0839 (mailing address 

P.O. Box 839, Sanibel, FL 33957-0839) with at least 25 current members residing within the Lee 

county area where the activity is proposed. SCCF was founded in 1967 and per its mission statement 

is “dedicated to the conservation of coastal habitats and aquatic resources on Sanibel and Captiva 

and in the surrounding watershed.”  SCCF’s substantial interests are affected because of the 

immediate and direct adverse impacts resulting from the decisions made in this proceeding on water 

quality and natural resources utilized by a substantial number of members who enjoy fishing, 

boating, recreation, birding, and wildlife observation of the flora and fauna in the Matlacha Pass 

Aquatic Preserve, Pine Island Sound Aquatic Preserve and the Charlotte Harbor Estuary.  

38. SCCF will continue to suffer direct and immediate and irreparable harm if the Ceitus 

Barrier/boat lift or lock is not reconstructed. Removal of these structures without constructing and 

providing a suitable replacement barrier (as set forth in the existing Amended Consent Order) has 

created unnatural water flows and allows direct flow of polluted canal waters into protected natural 

resource areas utilized by petitioners, thus directly affecting their use and enjoyment of the water 

quality and natural resources of the area including Matlacha Pass Aquatic Preserve and Pine Island 
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Sound Aquatic Preserve. This petitioner was also a signatory to the settlement agreement requiring 

restoration of the Ceitus Barrier. SCCF is a Florida not-for-profit corporation with at least 25 current 

members residing within Lee county where the activity is proposed, and was formed, inter alia, for 

the protection of the environment, fish and wildlife resources, and protection of water quality, and is 

a Florida not-for-profit corporation formed at least 1 year prior to the date of the filing of the 

application for a permit, license, or authorization that is the subject of the notice of proposed agency 

action. For purposes of this proceeding, the Board’s contact address and information is that of its 

undersigned counsel.  

39. The Southwest Florida Watershed Council, Inc. is a Florida not-for-profit corporation whose 

address is P.O. Box 61063, Fort Myers, FL 33906-1063 with at least 25 current members residing 

within the Lee county area where the activity is proposed. The mission of SWFWC is "to protect, 

conserve, manage, and/or restore the land and water resources of the Caloosahatchee and Big 

Cypress Watersheds. Through increased awareness, participation and cooperation among all 

stakeholders in consensus building, planning and decision making, we are working to meet the 

economic, natural, and cultural needs for this and succeeding generations.  

40. The Council's substantial interests are affected because of the immediate and direct adverse 

impacts resulting from the decisions made in this proceeding on water quality and natural resources 

utilized by a substantial number of members who enjoy fishing, boating, recreation, birding, and 

wildlife observation of the flora and fauna in the Matlacha Pass Aquatic Preserve, Pine Island Sound 

Aquatic Preserve and the Charlotte Harbor Estuary.  

41. Petitioners are suffering direct and immediate and irreparable harm because of the removal 

of the Ceitus Barrier. Removal of this structures without first constructing and providing a suitable 

replacement boat lift or boat lock allows direct flow of polluted canal waters into areas into 
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protected natural resource areas utilized by petitioners, thus directly affecting their use and 

enjoyment of the water quality and natural resources of the area including Matlacha Pass Aquatic 

Preserve and Pine Island Sound Aquatic Preserve. This petitioner was also a signatory to the 

settlement agreement requiring restoration of the Ceitus Barrier. The Southwest Florida Watershed 

Council, Inc. is a Florida not-for-profit corporation with at least 25 current members residing within 

Lee county where the activity is proposed, and was formed for the purpose of the protection of the 

environment, fish and wildlife resources, and protection of water quality, and is a Florida not-for-

profit corporation formed at least 1 year prior to the date of the filing of the application for a permit, 

license, or authorization that is the subject of the notice of proposed agency action. For purposes of 

this proceeding, the Board's contact address and information is that of its undersigned counsel. 

VIOLATION OF AGENCY ACTION:  

SECOND AMENDED CONSENT ORDER, OGC CASE No. 06-23455 

42. As a matter of law, a consent order is the legal equivalent to a contract, see
  
Dep't of Bus. 

Reg. v. S.K. Cutlip, Inc., 484 So. 2d. 1378 (Fla. 2d DCA 1986). The Petitioners, as signatories to the 

settlement agreement that created the 2nd Amended Consent Order, relinquished its rights to further 

pursue the administrative litigation that resulted in the 2nd Amended Consent Order. As part of its 

consideration for relinquishing such rights, the Petitioners agreed to allow the City to temporarily 

remove the badly-damaged Ceitus Barrier and boatlift and go through the EMA Stakeholder Group 

process. If the EMA Stakeholder Group process did not result in NEB Projects that would address 

the environmental issues associated with the removal of the Ceitus Barrier and boatlift, the City was 

than mandated to replace the missing Ceitus Barrier and boatlift with another stormwater barrier and 

boatlift or boat lock. Any interpretation that would allow the City to go through the ERP application 
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process in an indifferent or irresolute manner would render the County's consideration in entering 

the 2nd Amended Consent Order worthless. 

43. Indeed, the City has shown little deference for the ERP application process and its 

obligations in that regard under the 2nd Amended Consent Order. For instance, instead of providing 

the Department with the information requested in the RAI, the City, in its RAI Response, simply 

provided its own conclusions that reconstructing the Barrier and boatlift "will likely result in 

additional damage to the estuary and ecosystem, and at best, not be effective in providing 

environmental benefit." Furthermore, the City recommended the Department "determine that the 

construction of the NSTD (Barrier and boatlift) cannot be permitted." In perhaps its most blatant 

disregard for the 2nd Amended Consent Order, the City states that it "intends to continue working 

towards completion of [their own proposed] NEB projects regardless of the decision on this permit" 

and the City suggests "that the remaining EMA funds be set aside to fund these alternatives." 

44. At the July 25, 2011, Council Meeting, the City continued its blatant disregard of the terms 

of the 2nd Amended Consent Order by proposing to submit its own set of NEB Projects to the 

Department outside of the 2nd Amended Consent Order's obligations and fund these projects with 

the Ceitus Reconstruction Escrow dollars set aside by the City, County and the Department.  On 

July 27, 2011, the City sent the Department a list of their own proposed city projects in lieu of 

Barrier restoration--the very same list of projects that had been overwhelmingly rejected by the 

EMA. The City also requested that the Barrier Reconstruction Escrow funds be released to the City 

to finance those city projects.  

45. The City is overtly avoiding its obligations under the 2nd Amended Consent Order to create 

a design and obtain a permit for a replacement barrier and boatlift or boat lock. In failing to fully 
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and completely respond to the Department's RAI, and by the taking the positions offered therein, the 

City has violated the terms of the 2nd Amended Consent Order. 

46. Furthermore, the City's actions are an affront to its implied obligation to act in good faith. As 

a legal equivalent of a contract, acting in good faith is implicit in the 2nd Amended Consent Order. 

The City has manipulated its Application by putting forth an application that was materially 

incomplete and inadequate. Moreover, the City ignored its obligation to further the Application, and 

support same, when it provided the Department with its RAI Response, which, on its face, 

demonstrates the City's total disregard for the 2nd Amended Consent Order. 

47. The City's cavalier approach has been fueled by the Department's failure to enforce the terms 

of the 2nd Amended Consent Order. In its Notice of Denial and in accordance with the 2nd 

Amended Consent Order, the Department requested the City to submit a modified design within 90 

days of the Notice of Denial addressing all of the reasons identified by the Department for why the 

original design for a new stormwater barrier and boatlift in the Application was not acceptable. The 

possible changes identified by the Department to the project design that the Department suggests 

may enable the permit to be granted, however, are inconsistent with the terms of the 2nd Amended 

Consent Order. In bullet point one of the proposed changes, the Department suggests fixing certain 

breaches along the western bank of the North Spreader Canal by changing the design to "prevent the 

exchange of water along the western bank and at the southern end of the North Spreader Canal with 

the waters of the state..." In contrast, the 2nd Amended Consent Order specifically limits the City's 

obligation to preventing the exchange of water only at the southern end of the North Spreader Canal, 

not the entire length of the North Spreader Canal. 

48. In bullet point three of the proposed changes, the Department also suggests a change to the 

design that would "meet all applicable rule criteria, providing a net improvement to water quality, 
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without permanently installing a structure at the southern end of the North Spreader Canal and along 

the western bank" (emphasis added). The 2nd Amended Consent Order, however, does not authorize 

this option. The opportunity for "net improvement" without permanently installing the structure is 

no longer available due to the failure of the Stakeholder Group to approve NEB Projects. The only 

option now available under the 2nd Amended Consent Order is reconstructing the barrier and 

boatlift or boat lock at the southern end of the North Spreader Canal. 

49. The Department, by offering bullet points one and three has violated the terms of the 2nd. 

Amended Consent Order, going beyond the terms of same and seeking to require the City to take 

action not contemplated by the 2nd. Amended Consent Order. 

50. It is clear that the City, notwithstanding its obligations under the 2nd Amended Consent 

Order, has made every attempt to undermine its own permit application. Additionally, the 

Department has failed to hold the City accountable and fully comply with, and enforce, the 2nd 

Amended Consent Order. The City and the Department have both turned a blind eye to the horrific 

environment damages caused and continuing to be caused by their failure to abide by their legal 

obligations and restore the Ceitus Barrier and boat lift or boat lock.   

51. Therefore, in order to protect its interests and the interests of the public, the Petitioners have 

no choice but to file this Petition. 

DEMAND FOR RELIEF 

WHEREFORE, Petitioners, for the reasons stated herein demand judgment against the City 

and DEP and request the Court to enter an order: 

a) Mandating that the Department issue an Environmental Resource Permit pursuant to the 

provisions of Chapters 253, 373 and 403, Florida Statutes, and Title 62, Florida 
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Administrative Code, for the construction of a replacement stormwater barrier and boatlift or 

boat lock in accordance with the 2nd Amended Consent Order; and 

b) Mandating that the City install the stormwater barrier and boatlift or boat lift in compliance 

with the 2nd Amended Consent Order and the Environmental Resource Permit issued by the 

Department; and  

c) Mandating that the Department enforce and ensure compliance with the 2nd Amended 

Consent Order, by the City, by striking bullet point options one and three from the 

recommended changes to the barrier and boatlift or boat lock design on page 11 of the 

Notice of Denial and mandating that the City submit a modified design in compliance with 

bullet points two and four of its denial;  

d) Mandating that the Department utilize all remedies provided by rule and statute to enforce 

the terms of the 2nd Amended Consent Order; and/or 

e) Ordering such other relief as the Court may deem necessary or appropriate. 

Respectfully submitted December 27, 2013. 

    /s/ Ralf Brookes Attorney 

Ralf Brookes Attorney 

    Attorney for Petitioner- Plaintiffs 

    Ralf Brookes, Attorney 

                                                FL Bar No. 0778362 

                                          1217 E Cape Coral Parkway #107 

    Cape Coral, FL 33904 

    (239) 910-5464  (866) 341-6086 fax 

    Ralf@ralfbrookesattorney.com 


