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July 22, 2014   
 
Water Docket  
Environmental Protection Agency  
Mail Code 2822T  
1200 Pennsylvania Ave., NW Washington, DC 20460   
 
RE: Docket No. EPA-HQ-OW- 2011-0880  
 

The Caloosahatchee River Citizen’s Association, www.crca.caloosahatchee.org, 

appreciates the opportunity to comment on the proposed rule noted in caption 

above.  It is the stated intent of the proposed rule to clarify certain definitions 

related to “waters of the United States”, for purposes of the jurisdiction of the Clean 

Water Act (CWA).  The definitions are intended to reduce permitting time by stating 

how a water can be considered tributary to another water, and by specifically 

excluding certain agricultural stormwater and irrigation return flows.  The 

rulemaking is intended to cover the breadth of potential tributary waters across the 

United States.  

 

Jurisdiction over Southwest Florida Waters 

 

We observe that the CWA rulemaking defines tributary and adjacent waters to two 

sorts of waters in Southwest Florida, making them jurisdictionally regulated as 

described by the CWA.  We support and encourage the definition of these waters as 

jurisdictional. 

 

Tributaries to the Territorial Seas.  Southwest Florida watersheds are entirely 

contained within the State of Florida yet they flow directly into the salt water of the 

territorial seas, often via a brackish estuary.  Most visible of these water courses are 

the Peace, Myakka, and Gordon Rivers and Hendry Creek.  These waters, and 

numerous freshwater creeks, are currently being used for commercial navigation, 
primarily commercial waterborne recreation (for example, boat rentals, guided 
fishing trips), and have a history of being used for commercial waterborne 
recreation. 
 

Tributaries to a Traditionally Navigable Waterway.  The Caloosahatchee and St. 

Lucie River have been navigable to commercial barge traffic when they were 

physically altered by the Corps of Engineers in 1960.  Indeed, scheduled steamboat 

traffic on the Caloosahatchee began in the late 1800s.  The two rivers, plus a channel 



cut through Lake Okeechobee, form part of the Intracoastal Waterway.  Numerous 

smaller creeks flow as tributaries to these two rivers.  In addition to transit of large 

watercraft from one coast to the other, these two rivers are now and have 

historically been used for commercial waterborne recreation (for example, boat 
rentals, guided fishing trips).   
 
We acknowledge that uplands within the riparian area or floodplains of the 
several tributaries would not be covered by the proposed rule.  Nonetheless, there 
are numerous adjacent wetlands beyond the immediate floodplain and riparian 
area of a tributary, but with a shallow subsurface hydrologic connection or 
confined surface hydrologic connection with these tributaries.  We agree that 
“adjacent” implies reasonable proximity and emphasize that both the 
Environmental Protection Agency, 38 FR 10834 (1973), and the Corps of 
Engineers have determined that wetlands adjacent to navigable waters do as a 
general matter play a key role in protecting and enhancing water quality. 

Lakes and Ponds in the Tributary Network.  It is not clear within the proposed 

Rule to what extent a tributary network might run.  If indeed the tributary network 

of the Missouri-Mississippi River system can be interpreted as beginning in Montana 

and extending through Louisiana, then it is also logical that the tributary network of 

the Caloosahatchee and St Lucie Rivers extends to the headwaters of their major 

tributary, the Kissimmee River, encompassing the flows into Lake Okeechobee.  We 

agree with the proposal to interpret the phrase “in the region” to mean the 
watershed that drains to the nearest traditional navigable water, interstate water, 
or the territorial seas through a single point of entry.  
 

Despite the intrastate nature of the above cited examples of waters in Southwest 

Florida, we believe that Southwest Florida waters are and ought to be a category of 

jurisdictional waters within the proposed Rule.  Further, we believe that the 

adjacent wetlands and headwaters of the numerous tributary creeks meet the 

standard of a significant nexus with and are thus jurisdictional using the proposed 

Rule. 547 U.S. at 780.  
 
Categorical Exclusion of Non-Point Pollution Sources 
 
Agricultural Stormwater and Irrigation Return– Crop Production.  
American agriculture has become highly productive in its dependency on water-
soluble chemicals -- fertilizers, pesticides, and herbicides.  Thousands of jobs in 
Southwest Florida depend on this productive agriculture.  Yet one consequence of 
the use of water-soluble chemicals in crop production is the run-off, in sheetflow 
or in watercourses, of agricultural chemicals that were not taken up by the crops 
in the field.  Commonly in Southwest Florida, quantities of nutrients such as 
nitrogen and phosphorus, pesticides such as chlorpyrfos from citrus production 
and carbofuran from sugar production, and herbicides such as glyphosate from 
turfgrass sod production and atrazine from sugar production are found in our 
waters.  Yet the presence of these nutrient and chemical pollutants that originate 
in cropland agriculture are categorically untouchable due to the exclusion of 
agricultural stormwater and irrigation water return.  
 



In an egregious example of the effect of water-borne agricultural chemicals, the 
USGS has found atrazine in Southwest Florida waters.  Low concentrations of 
atrazine cause a variety of adverse effects in fish, including reduced sperm 
production, disruptions of normal behavior, kidney damage, and decreased 
ability to withstand warm temperatures.  The hormone systems of both 
amphibians and alligators are disrupted by atrazine.  Atrazine also stimulates 
fungi that cause plant diseases, including the common root rot Fusarium.  
Atrazine can damage natural communities.  For example, in a pond community, 
atrazine (at a concentration of 20 parts per billion) caused reductions in 
populations of aquatic plants, aquatic insects, and the fish that feed on them.  
Despite the demonstrated effects of atrazine, it continues to pollute our surface 
waters and aquifers. 
 
Agricultural Stormwater – Animal Production.  The beef industry is an 
essential part of Southwest Florida agriculture in jobs and revenues.  However, 
surface run-off from pastures is a major source of nitrate, ammonia, phosphorus, 
and cryptosporidium in our surface waters and aquifers.  The effect of high 
nutrient content in the Caloosahatchee River has been the seasonal growth of 
mircroalgae.  The turbidity caused by this algae reduces the light penetration to 
submerged vascular aquatic vegetation, killing off vegetation essential to life 
cycles of shrimp, crabs, sport fishes, and forage fishes.  Yet the presence of these 
nutrient pollutants that originate in animal agriculture is categorically 
untouchable due to the exclusion of agricultural stormwater.  
 
Urban waste treatment systems.  In our local watersheds, approximately 
200,000 dwellings process their sewage through septic tanks and unregulated 
“package plant” processors.  Poorly treated effluent flows into our drainage canals 
and thence into formal tributaries of waters of the United States.  This effluent 
contains fecal bacteria as well as trace amounts of mercury and other metals that 
have been disposed in a household.  The Caloosahatchee River has demonstrated 
discernable levels of dissolved pharmaceutical products that are not removed by 
wastewater treatment or septic tanks.  Nutrient pollution – nitrogen and 
phosphorus from human sources – is thought to be equal or greater than nutrient 
pollution from animal agriculture.  Yet the presence of nutrient pollutants, 
metals, and pharmaceuticals that originate from human wastes and disposals is 
categorically untouchable due to the exclusion of urban waste waters. 
 
One primary purpose and function of the CWA is to prevent the discharge of 
biological and medical wastes, sediments, nutrients, and all other forms of 
pollutants into the “waters of the United States,” because these pollutants 
endanger the nation's public health, drinking water supplies, shellfish, fin fish, 
recreation areas, etc.  Because the entire tributary system of the traditional 
navigable waters or the territorial seas is interconnected, pollutants that are 
dumped into any part of the tributary system eventually are washed downstream 
to traditional navigable waters, interstate waters, or the territorial seas where 
those pollutants endanger public health and the environment.  The significant 
nexus relating to pollution transport (or prevention of such transport) from all 
tributaries of traditional navigable waters and the territorial seas to their 



downstream waters in and of itself justifies the assertion of CWA jurisdiction 
including all tributaries by rule. 
 
We call upon the Environmental Protection Agency and the Corps of Engineers to 
take non-point sources of pollution into account in the Rulemaking and 
Permitting processes.  The exclusion of non-point sources has been treated as if 
they were insignificant to the pollution problems created in waters of the United 
States.  This willful tolerance of major pollution should not continue. 
 
Thank you for your attention. 
 
Sincerely, 
Ross W. Wherry 
Natural Resources Committee 


