
IN THE CIRCUIT COURT OF THE TWENTIETH JUDICIAL CIRCUIT IN AND FOR

LEE COUNTY. FLORIDA CIVIL ACTION

PHIL BUCHANAN, et al.,

Petitioners,

v. Case No. 14-CA-001204

THE CITY OF CAPE CORAL,
FLORIDA,

Respondent.
/

CITY'S STATEMENT OF FACTS

Pursuant to the Case Management Plan ("the Plan") in this case, Respondent, the City of

Cape Coral, Florida ("the City"), hereby files and serves this Statement of Facts ("Statement").

The Plan required the City to file and serve this Statement by January 31, 2015; however, due to

an inadvertent error in calendaring this deadline, the Statement was not filed in a timely manner.

The City apologizes for any inconvenience this error may have caused.

PROCEDURAL FACTS AND ALLEGATIONS

The issue in this case is whether Petitioners, through this civil action, may compel the

City to construct a boatlift and barrier in a body of water known as the North Spreader Canal, a

narrow channel in northwest Cape Coral which flows along mangroves near Matlacha Pass and

the Gulf of Mexico. The most recent stage of the parties' dispute centers on the City's ability to

obtain a permit from the Florida Department of Environmental Protection ("FDEP") for such

construction. The City offers the description of the project and FDEP's general reasons for
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denying the City's original permit application for the boatlift/barrier, found in a letter from

FDEP to the City on May 11, 2011.1 The background and reasons are as follows:

I. DESCRIPTION OF THE PROPOSED ACTIVITY

The Applicant, the City of Cape Coral ("City"), applied on
November 19, 2010, to the Department for an environmental
resource permit/water quality certification to construct the "Ceitus
Boat lift Stormwater Barrier" within the North Spreader Waterway
(Consent Order OGC No.: 06-2345-DF). The Department sent the
City a Request for Additional Information on December 17, 2010,
requesting clarification of the terminology of the "Ceitus Boat lift
Stormwater Barrier" and requesting the Applicant provide
reasonable assurance that the proposed project met the criteria for
an environmental resource permit. The Applicant responded to the
Department's request for additional information on March 16,
2010. The proposed activity was described in the City's March 16,
2010, response as the construction of the "North Spreader
Temporary Diversion", the replacement for the removed Ceitus
boat lift and barrier, consisting of: (1) 200 linear feet of steel sheet
piling with concrete cap crossing the North Spreader Waterway,
east to west; (2) 300 linear feet of steel sheet piling extending north
along the west side of the spreader waterway; (3) a cut-offwall and
riprap extending west approximately 50 linear feet into the
Charlotte Harbor Preserve State Park; (4) approximately 50 linear
feet of steel sheet piling with concrete cap and riprap installed on
the eastern side of the sheet piling, running north to south, adjacent
to the City property; and, (5) additional support facilities installed
on the uplands.

Background

In 1993, the City identified 11 breached areas in the [original]
barrier. In 1995, the Department issued Permit No. 362339085 to
the City authorizing restoration of the 11 breached areas; however,
the work was never completed. In 2000, Department staff revisited
the breach areas and found that 7 locations in the North Spreader
west bank were still in need of restoration. In 2001, the
Department received authorization from the South Florida Water
Management District and the Army Corps of Engineers to fill in
the 7 breached areas located within the North Spreader Canal

1The City provided this same procedural background in the City's Motion to Dismiss ("MTD") this action. See
MTD, Exhibit A. A full history of this matter may be found at http://www.dep.state.fl.us/south/tmdl/tmdl.htm,
FDEP's webpagedevoted to the North Spreaderdispute. See MTD, ExhibitB.



System (SWFWMD Permit: 36-04014-P). The works were
completed, yet failed shortly after completion.
*****

At the time of the entry of Consent Order 06-2345-DF, the
structure was directing flows into the adjacent mangrove system
causing continued erosion and mangrove loss. It was this event
that the parties to the Consent Orders realized that the forces
causing the erosive actions at the boat lift site were in part tidal, as
sediment from the eroded area was displaced both north and south
of the structure.

On October 19, 2007, the City requested the Department suspend
the restoration requirements of Consent Order 06-2345-DF and
authorization to remove the existing boat lift structure. The City
also requested authorization to pursue an Ecosystem Management
Agreement (EMA) pursuant to Section 403.0752, F.S., to provide a
holistic approach to resolve the water quality and quantity
problems associated with the North Spreader Canal System.
Consent Order 06-2345-DF was amended on May 15, 2008, to
accommodate the City's request.

The conditions of the amended Consent Order 06-2345-DF
directed the City to remove the existing boat lift structure and
required the initiation of the EMA process. The EMA process
resulted in the formation of a stakeholders group and the
development of a report analyzing the water quality loading of the
system and a list of projects that would provide "Net Ecosystem
Benefit". The term Net Ecosystem Benefit was defined as the
benefits provided to the North Spreader Canal system that are
greater than the benefits provided to the system by the replacement
of the boat lift structure. The stakeholder group further defined the
term "benefit" relating it specifically to water quality, quantity, and
the timing and distribution of water. If the stakeholders were not
able to achieve consensus that the developed list of projects that
would provide a Net Ecosystem Benefit, then the City was
requiredto submit a permitapplication to replace the boat lift.
*****

The EMA process concluded in November 2010 without
stakeholder consensus as to a list of projects that could provide a
Net Ecosystem Benefit. The report included the list of projects
that were considered as potential Net Ecosystem Benefit Projects.
As a result, the City submitted the Environmental Resource Permit
application, in accordance with Paragraph 12 of Amended Consent
Order 06-2345-DF.



The City prepared and submitted a permit application for the boatlift/barrier to FDEP on

November 22, 2010. See MTD, Exhibit C. On December 17, 2010, FDEP issued to the City a

request for additional information ("RAI"). See MTD, Exhibit D. On March 16, 2011, the City

responded to FDEP's RAI. See MTD, Exhibit E. On May 11, 2011, FDEP issued its denial

letter to the City, citing various specific and general reasons for denying the City's permit

application. In the summary of its position, FDEP statedthe following:

Therefore, the Applicant has not provided reasonable assurance
that the construction and operation of the activity, considering the
direct and secondary impacts, will comply with the provisions of
Part IV of Chapter 373, F.S., and the rules adopted thereunder.
Specifically, the activity does not meet the Conditions for Issuance
or Additional Conditions for Issuance of an environmental resource
permit, pursuant to Part IV of Chapter 373, F.S., Chapter 62-330,
F.A.C., and Rules SFWMD-40E-4.301 and 40E-4.302, F.A.C.,
because the activity:

Is not clearly in the public interest for those portions of the
activity that significantly degrade or are within an
Outstanding Florida Water. Specifically, those portions of
the activity located in, or [sic], or over wetlands or other
surface waters are expected to:

o adversely affect the public health, safety, or welfare or the
property of others;

o adversely affect the conservation of fish and wildlife,
including endangered or threatened species, or their
habitats;

o adversely affect navigation or the flow of water or cause
harmful erosion or shoaling;

o adversely affect the fishing or recreational values or marine
productivity in the vicinity of the project;

o be permanent in nature;

o adversely affect significant historical and archaeological
resources; and

o diminish the current condition and relative value of
functions being performed by areas affected by the
proposed activity[.]



Will not meet the criteria regarding unacceptable secondary
impacts upon wetland and other surface waters.

Will not meet the criteria regarding unacceptable
cumulative impacts upon wetland and other surface waters.

See MTD, Exhibit A. In a section of the denial letter titled "Proposed Changes," FDEP offered a

number of alternatives to the proposed project "to provide reasonable assurance of compliance

with the applicable criteria..." Id. These alternatives, however, generally were not conducive to

the construction of the boatlift/barrier in the North Spreader Canal. For example, FDEP

recommended, "Meet all applicable rule criteria, providing a net improvement to water quality,

without permanently installing a structure at the southern end of the North Spreader Canal and

along the western bank..." Id. As shown in the City's response to FDEP's RAI letter to the City,

the City already was pursuing various measures for water quality protection developed during

the stakeholders' administrative process. The administrative record is filled with summary and

detailed descriptions of these measures, but for a briefdescription, see MTD, Exhibit E.

Following the FDEP's denial of the City's permit application, Lee County attempted to

challenge FDEP's decision by filing an administrative appeal of the decision with FDEP on May

31, 2011. See MTD, Exhibit F. On June 1, 2011, Petitioners attempted to intervene in that

challenge. See MTD, Exhibit G. On June 27, 2011, FDEP rejected Lee County's challenge,

because the County was not the permit applicant. See MTD, Exhibit H. The County appealed

that decision to the Second District Court of Appeal, but before the Court could rule on the

appeal, the County withdrew it. Lee County, Florida v. Dept. ofEnvironmental Protection, Case

No. 2D11-3401 (Fla. 2d DCA). To the best of the City's knowledge, Petitioners did not

participate in the appeal to the Second District.

Now, Petitioners allege that the City is in violation of the following provision of the

Second Amended Consent Order and seek to enforce this provision through this Court:



12. If the Stakeholders Group is not able to develop a Report
with recommended projects that will result in a net environmental
benefit to the receiving waters at the end of the 12 month period
referenced in paragraph 11 above, the City shall:

(a) Submit an application for an Environmental Resource
Permit to the Department for the construction of a permanent
stormwater barrier and boat lift to separate the canal water from
the receiving waters within 45 days from notice by the Department
that the Report is not sufficient to provide a net environmental
benefit. The application shall contain a design for the stormwater
barrier and boat lift as depicted in "Proposed Stormwater Barrier
and Boat Lift" attached hereto as Exhibit "A". If the application is
not complete when submitted, the City shall submit additional
information requested by the Department within 90 days of receipt
of an information request. If the design submitted by the City for
the stormwater barrier and boat lift cannot be permitted, the City
shall submit a modified design within 90 days of receipt of notice
from the Department stating the design is not acceptable. The
modified design shall address all the reasons identified by the
Department for why the original design was not acceptable.
Nothing contained herein shall impose upon the City any
obligation to undertake the design and construction of any other
work to repair or prevent further erosion along the spreader canal
other than the design and construction of the stormwater barrier
and boat lift.

(b) Construct the permanent stormwater barrier and boat
lift within 275 days afterall applicable permits are issued.

(c) In the event that the City initiates permitting for a
stormwater barrier and receives all applicable permits for the
barrier then the City shall have no further obligation to participate
in the EMA process or to undertake the construction of any other
NEB project.

CONCLUSION

This Statement is supported by the referenced documents, many of which are quoted

verbatim. While Petitioners may challenge the interpretation of the quoted material, the

existence of the material is as provided above and is factual. The City reserves the right to

modifythis Statementduring the pendency of this case.



Respectfully submitted:

DOLORES D. MENENDEZ

CITY ATTORNEY

CITY OF CAPE CORAL

Florida Bar No. 296554

E-Mail: dmenendez@capecoral.net

/s/ Steven P. Griffin

Steven D. Griffin

Assistant City Attorney
City of Cape Coral
Florida Bar No. 140589

E-Mail: sgriffin@capecoral.net



CERTIFICATE OF SERVICE

I certify that a true and accurate copy of the foregoing has been furnished to the following

counsel ofrecord by electronic mail on this 11th day ofFebruary, 2015:

Ralf Brookes, Esq.
1217 E. Cape Coral Parkway # 107
Cape Coral, FL 33904
Ralf@ralfbrookesattorney.com
RalfBrookes@gmail.com

Office of the City Attorney
City of Cape Coral
P.O. Box 150027

Cape Coral, FL 33915-0027
Telephone: (239) 574-0408
Facsimile: (239) 574-0404
Primary E-Mail: sgriffin@capecoral.net
Secondary E-Mail: bscheuer@capecoral.net

Is/ Steven D. Griffin

Steven D. Griffin


